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Presently before the Court are the five individual
Motions for Summary Judgnent of Defendants (1) Di ane Capal do
Lederman (“Capal do”); (2) Douglas M Bell and Douglas M Bell &
Associates, Inc. (“Bell”); (3) Carnmen J. Cocca, Jr. (“Cocca”);
(4) Chris P. Maher and Maher Associates, Inc. (“Mher”); and (5)
Charles M Lederman (“Lederman”), Insurance Financial Services
(“I'FS"), Rockwood Casualty Insurance Co. (“Rockwood”), PRC, Ltd.

(“PRC"), Premer Auto Insurance Co. (“Premer”), and LARC



| nsurance, Ltd. (“LARC’).! |In addition, the Suppl enental Motion
for Summary Judgnent filed by Defendants Lederman, Bell, Cocca,
| FS, LARC and PRC (“the RICO Defendants”) is also before the
Court. The Plaintiffs, American |Independent |nsurance Conpany
(“AllCO) and Anerican | ndependent Service Conpany (“Al SC),
al l ege an on-going fraud from 1991 through 1996 by Ledernman and
hi s co-Defendants, through which the Defendants tried to force
the sale of AIICO at a |ow price, raided the assets of AIICO and
underm ned AIICO s ability to conduct business. Plaintiffs

all ege violations by the Defendants of The Racketeer |nfluenced
and Corrupt Organi zations Act of 1984 (“RICO) and el even state
laws. 18 U . S.C. 8 1962, et seq. For the reasons that foll ow,
the summary judgnent notions are granted in part and denied in
part, and the RI CO Defendants’ Suppl enental Mtion for Sunmary
Judgnent is deni ed.

| . EACTS.

In April, 1990, AIICO a nutual casualty insurance
conpany, was converted froma health insurer to an autonobile
insurer. AIICOis a licensed Pennsylvani a personal autonobile
i nsurance witer. Al AICO policies have six nonth terns and

policyholders are required to pay 25% of their prem um upon

Def endant PI C I nsurance Group, Inc., also doing business as
Physi ci ans I nsurance Conpany (“PIC’), was voluntarily disnm ssed
wi t hout prejudice fromthis action on April 12, 1999, after it
filed for bankruptcy.



application for insurance, with one paynent twenty days |ater and
t he remai nder payabl e over the next three nonths. Al SC charges a
service fee on each nonthly bill sent to Al CO insureds.

On March 16, 1990, AlIICO entered a Managenent Services
Agreenent with Insurance Financial Services (“IFS"), a consulting
conpany owned by Ledernman. Under this Managenent Services
Agreenent, Lederman, through IFS, agreed to provide al
oper ati onal managenent services and negotiate with reinsurers.?
Lederman al so agreed to oversee all AlIlCO and Al SC nmatters.
Lederman hired Bell to handl e the day-to-day operations of AllCO
and AISC. On Novenber 30, 1993, IFS and AIICO entered into an
Amended and Rest at ed Managenent Servi ces Agreenent which renewed
Lederman’s overall managenent and admi nistrative responsibility.
Bot h Agreenents contai ned non-conpete cl auses wherein | FS agreed
not to conpete with AIICO s autonobile insurance business in
Pennsyl vani a after the Agreenents were termnated by IFS. The
1990 Agreenent contained a two year non-conpete clause and the
1993 Anended Agreenent contained a three year non-conpete
provi sion. Both Agreenents al so gave Ledernman the authority to

negoti ate and secure reinsurance on Al CO s insurance policies

2Rei nsurance is an insurance policy issued to an insurer, in
this case AIICO  Enployers Ins. of Wausau v. Anerican Centenni al
Ins. Co., No.CIV.A 86 Civ. 8576 (KTD), 1989 W. 6631, at *2
(S.D.N. Y. Jan. 24, 1989). The original insurer is known as the
ceding insurer or cedent and the cedent’s relationship with the
reinsurer is contractual. Colonial Am Life Ins. Co. v.
Commi ssi oner, 491 U. S. 244 (1989).
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and prohibited IFS or Lederman fromtaking any brokerage fees.
Bet ween 1990 and 1995, Lederman and Bell, on behal f of
Al CO entered into several reinsurance contracts, or treaties,
whi ch provided for a quota share arrangenent between All CO and
the reinsurers.? Lederman and Bell initially placed AIICO s
rei nsurance through an i ndependent broker with an authorized
reinsurer, but Plaintiffs allege that Lederman prematurely
comuted, or term nated, sone of these treaties, thereby
increasing AIICOs risk. Plaintiffs also allege that Bel
executed all treaties on behalf of AIICO at Lederman’s direction.
From 1991 through 1994, w thout a broker, Ledernman
pl aced AlICO treaties with LARC, an undercapitalized conpany
whi ch was created and controll ed by Ledernman.* Ledernman’s
primary purpose in creating LARC, according to Plaintiffs, was to
divert AIICO s assets and funds to the Defendants. |In 1995, upon
i nqui ry about LARC by the Pennsyl vani a Departnent of |nsurance,
Lederman placed AIICO s reinsurance with PRC. Neither LARC nor
PRC had adequate funds to cover the obligations it had assuned
from Al'l CO

Plaintiffs allege the financial terns of the one-year

3Under the contracts, AIICO and its designated reinsurers
t hrough the quota share arrangenment woul d have shared, in a
specific proportion, all risk, profits and | osses during the
contract period.

“Both LARC and PRC are off-shore Barbados reinsurance
conmpani es created by Lederman.



treaties from 1990 through 1995 were favorable to the reinsurers
and unfavorable to AIICO The all eged unacceptable practices
i ncluded prematurely commuting AlICO s obligations with respect
to the LARC treaties for the policy years beginning January 1,
1991, January 1, 1992 and January 1, 1993, either on the date
they expired or shortly after they expired. This caused a profit
to LARC of several mllion dollars and a loss to AIICOin the
sane anount. AlIICO also |ost earnings as a result of its
inability to wite business based on noney diverted from Al l CO

In the fall of 1993, Ledernman advi sed the Chairman of
Al1CO s Board of Directors, Lewis Small, that AIICO s year-end
capital and surplus would fall below m nimumrequired | evels
under the National Association of |nsurance Comm ssioners
CGuidelines. In Novenber of 1993, Lederman prom sed to invest
$1.5 million in AIICOin exchange for 16% of AllCO s stock for
his investnment. Before he could receive the stock, however
Lederman was required to obtain approval for the acquisition from
t he Pennsyl vani a I nsurance Departnent. He filed an application
for approval but did not disclose his affiliation with LARC.
According to Plaintiffs, Lederman withdrew his application rather
than nmake the required disclosures. He therefore never received
t he stock.

Ef fective January 1, 1994, Lederman and Bell, on behal f

of Al CO executed a reinsurance treaty with LARC which covered



90% of AlIl CO s personal autonobile insurance prem uns and
provi ded a 32% cedi ng, or yielding, commssion to Al CO which
represented a percentage of premuns LARC returned to AIICO in
order to pay for AlIICO s operating expenses. AllCO was
responsi bl e, however, for all clains within a “loss corridor” of
63%to 80% of AIICO s prem uns even though LARC recei ved 90% of
the premuns | ess the 32% comm ssion. |In Novenber of 1994,
Lederman informed Small that All CO needed an additional $800, 000.
by the end of the year to neet the National Association of
| nsurance Conmm ssioners Cuidelines. Small therefore exam ned
Al1CO s options to obtain the noney. Lederman told Small that
LARC woul d I oan Al CO the needed funds at a substantial interest
rate, but in the event of default, LARC would assunme ownership of
Al1CO  Small rejected this idea and obtai ned bank financing.

Effective January 1, 1995, Lederman and Bell, on behalf
of AII CO executed a reinsurance treaty with PRC whi ch was
simlar to the January 1, 1994 reinsurance treaty between AllCO
and LARC. This treaty also called for AIICO to pay 90% of the
personal autonobile insurance premuns to PRC and Al CO was paid
a ceding comm ssion of 30% AllICO was al so responsi ble for al
clains to the sane extent as under the treaty with LARC.

I n February of 1995, Maher, an actuary hired by
Lederman, prepared a report as part of the 1994 year-end

statenent to the Pennsyl vania | nsurance Departnent reporting



Al CO s anticipated capital and surplus needs. |In this
statenent, Maher and Bell certified that AIICO s reported
reserves were sufficient, accurate and correct. At sone point
during the week of March 27, 1995, however, Lederman and Bell net
with Lewis Small, AIICO s President, and his brother, Richard
Small, an AIICO Director, to discuss AlIICO s financial position.
Lederman and Bell presented the Snalls with a Projected Financi al
Statenent indicating that All CO needed an additional surplus of
between $1.7 and $2.0 mllion by year-end 1995. Maher had al so
reported this deficiency in his report to the Pennsyl vani a
| nsurance Departnent. During the neeting, Lederman and Bel
persuaded the Snmalls not to pursue additional capital, and
endeavored to convince themthat A1 CO s financial situation was
st abl e.

By letter dated April 7, 1995, Bell informed the Smalls
and Al1CO s other representatives that he expected AIICO s
financial picture to strengthen over the subsequent two years and
result in “an insurance conpany that is profitable and
financially strong.” At a breakfast neeting approxi mately one
nonth |ater, however, Lederman and Bell advised the Smalls that
Maher had changed his calculations to reflect that the conpany
needed an additional $7.5 mllion capital infusion. Ledernman and
Bell told the Snalls that unless this additional noney was

i mredi ately invested, the Pennsylvani a | nsurance Departnent woul d



cl ose All CO

A few days | ater, Lederman again contacted Lewi s Snall
and arranged anot her breakfast neeting. At that subsequent
nmeeting, Lederman demanded that Small either imediately raise
the $7.5 mllion or consider selling 100% of Al CO to Lederman
and his partners at PIC. He advised Small that no traditional
| ending institution would provide the needed financing given the
i mredi acy of the situation, which precluded the performance of
due diligence. Small ultimately consented to the sale, asking
Lederman and his partners to devel op an offer.

On June 16, 1995, Cocca, PIC s President, numiled an
offer to purchase AIICOto Small. On June 22, 1995, Snal
acknow edged receipt of the offer and requested copies of PIC s
financial statenments. On June 26, 1995, Cocca wthdrew PIC s
offer to purchase AIICO Lederman, who was al so the Chief
Financial Oficer of PIC asked the Smalls to contact Cocca to
reconsider. On June 28, 1995, Ledernman resigned fromthe All CO
Board of Directors and fromhis position as head of reinsurance
managenent and adm nistration. On June 29, 1995, Mher wote
Lewws Small a letter listing reasons for the discrepancy between
Al CO s nost recent quarterly report and the $7.5 mllion
fi nanci al predi canent clained by Lederman and Bell. The reasons
provi ded for the discrepancy were based upon the “risk corridors”

in the January 1, 1994 and January 1, 1995 contracts with LARC



and PRC

On June 30, 1995, Bell faxed a letter to the Smalls
stating that: (1) he had a responsibility to informthe
Pennsyl vani a | nsurance Departnent of AIICO s financial condition
and apparent insolvency; (2) he had discussed with his counsel
whet her he should informthe I nsurance Departnent about AIICO s
financial condition; (3) he intended to instruct AllCO agents and
brokers to stop sending new applications for insurance to All CQ
and (4) he would prepare financial statenents with the actuari al -
determ ned reserve nunbers which he expected would reflect a
second quarter loss of $9 million and a negative surplus of $7
mllion.

On July 7, 1995, Bell resigned fromAIl CO s Board of
Directors and fromhis position as Al CO s financial manager.
After July 7, 1995, Bell was enployed by PIC and | ater worked for
PIC s subsidiary, Rockwood, and Prem er. Lederman was the Chief
Executive O ficer and President of Rockwood. Plaintiffs allege
that while Bell and Lederman worked at AllI CO, they al so arranged
a business relationship between AllI CO and Conprehensive Casualty
Conpany, an affiliate of Rockwood, which cost AllCO approxi mately
$200, 000. In or around Septenber of 1995, PIC becane |icensed to
write autonobile insurance and transferred the autonobile
i nsurance business to Rockwood. Rockwood was sold in Decenber of

1996, and its autonobil e i nsurance busi ness was then transferred



to Premer. Plaintiffs allege that Bell and Lederman offered

incentives to Al CO agents and brokers to roll over policies to
PI C, Rockwood and Prem er, and Bell and Ledernman al so attenpted
to lure away key enpl oyees after their respective resignations.

Plaintiffs filed their fifteen-count Conplaint on June
19, 1997, alleging RICO violations (Counts | through I1V), state
tort law violations for fraud, deceit and m srepresentation
(Count V), conversion (Count VI), breach of fiduciary duty (Count
VI1), negligence (Count VIII) and breach of duty of loyalty and
candor (Count IX). In addition, Plaintiffs also claimbreach of
contract (Count X), breach of covenant not to conpete (Count Xl),
tortious interference wwth contractual relations (Count Xl1),
breach of covenant of good faith and fair dealing (Count Xl 11),
pr of essi onal negligence and mal practice (Count XIV) and civil
conspiracy (Count XV) against the various Defendants.

1. STANDARD.

Pursuant to Rule 56(c) of the Federal Rules of Cvil
Procedure, summary judgnent is proper "if there is no genuine
issue as to any material fact and the noving party is entitled to
a judgnent as a matter of law" Fed. R Cv. P. 56(c). The
nmovi ng party has the initial burden of inform ng the court of the
basis for its notion and identifying those portions of the record
t hat denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986). The non-
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nmovi ng party cannot rest on the pleadings, but rather that party
must go beyond the pl eadi ngs and present "specific facts show ng
that there is a genuine issue for trial." Fed. R Gv. P. 56(e).
If the court, in viewing all reasonable inferences in favor of
the non-noving party, determ nes that there is no genuine issue
of material fact, then summary judgnent is proper. Celotex, 477

US at 322;: Wsniewski v. Johns-Manville Corp., 812 F.2d 81, 83

(3d Cir. 1987).

In this case, Plaintiffs, at tines, fail to fully
respond to argunents presented in the notions for summary
j udgnent; however, this does not automatically entitle the

nmovants to judgnent. Anchorage Assocs. v. Board of Tax Review,

922 F.2d 168, 175 (3d. Cr. 1990). Rather, the Mdtions nust be
evaluated on the nerits, and judgnent entered in favor of the
movants only if “appropriate.” 1d.; FED. R CQv. P. 56(e). 1In
ot her words, the Mdtion may be granted only if the novants are

entitled to “judgnent as a matter of |aw. Anchor age Assocs.,

922 F.2d at 175.

I11. DI SCUSSI ON.

A Suppl enental Motion for Summary Judgnent - Statute of
Limtations on the RRCO Clains in Counts | through IV.

RI CO creates a private cause of action for a person
injured in business or property under 18 U S.C. section 1962. 18
US C 8§ 1964(c). Plaintiffs allege that Defendants engaged in a

“pattern of racketeering activity,” an el ement necessary to state
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a cause of action under RICO 18 U S.C. 8§ 1962 (a)-(c). The
first four counts of the Conplaint contain the RICO all egations.
The RI CO Defendants filed a Supplenental Mtion for Summary
Judgnent of these RICO clainms, arguing that the statute of
[imtations bars these clainms. These Defendants contend the
statute of limtations began to run when Plaintiffs knew, or
shoul d have known, of the injury, citing the recently decided

United States Suprene Court decision, Rotella v. Wod, U. S.

., 120 S.Ct. 1075 (2000).
Rl CO does not contain any express limtations period
for civil clains. Prior to Rotella, the Suprene Court had
addressed the limtations issue in three cases. 1In the first

case, Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 483

U S 143 (1987), the Court established a four-year statute of
[imtations for civil RICO clains, but did not decide when the
statute begins to run. This case led to a split of decisions
anong the United States Courts of Appeals (“Crcuit Courts”).
The first approach, utilized by the First, Second, Fourth,
Seventh and Ninth Grcuit Courts, applied the “injury discovery”
rule, under which the statute of [imtations begins to run when

the plaintiff knows or should know of his injury. Rotella,

Uus _ , 120 SSCt. at 1080 (citations omtted). The second
approach, adopted by the Sixth, Eighth, Tenth and El eventh

Circuit Courts, uses the “injury and pattern discovery rule,”
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under which a plaintiff’s cause of action accrues when the
plaintiff discovers, or should discover, both an injury and a
pattern of racketeering activity. 1d. (citations omtted). The
third approach, adopted by the Third Crcuit, utilizes the “I|ast
predi cate act” rule, under which the |imtations period begins to
run when the plaintiff knows or should know of the injury and the
pattern of racketeering activity, but the [imtations period
begins to run anew with each predicate act, allow ng recovery for
harm caused by all earlier predicate acts. 1d. (citation
omtted).

Ten years after Malley-Duff, the Suprene Court again

approached the limtations issue in Gimett v. Brown, 519 U S

233 (1997), but declined to nodify its prior holding, dismssing
the wit of certiorari in that case as inprovidently granted.

That same term the Court revisited the issue in Klehr v. A O

Smth Corp., 521 U.S. 179 (1997). In Kl ehr, the Court

specifically rejected the Third Crcuit’s “last predicate act”
rule. 1d. at 187-191. The Court did not, however, resolve the
conflict anong the Crcuit Courts because the wit before the
Court “commt[ted it] to decide only whether the purely |egal
question of whether or not a claimaccrues ‘where the Respondent

continues to commt predicate acts’ in the 4-year period

13



i mredi ately preceding suit.” 1d. at 193.° Thus, the confli ct
anong the Grcuit Courts remained unresolved as to whether the
“Iinjury discovery” rule or the “injury and pattern di scovery”
rule should be followed to determne the limtations period. In
Rotella, the Suprene Court rejected the “injury and pattern

di scovery” rule, but did not settle upon a final rule to
determ ne the accrual period under the injury discovery rule or
the actual accrual tinme for a civil RICO statute of |imtations.

Rotell a, US ___, 120 S Ct. at 1080 n.2, 1083-84. The

Court specifically stated, however, that “[i]n rejecting pattern
di scovery as a basic rule, we do not unsettle the understandi ng
that federal statutes of Iimtations are generally subject to
equitable principles of tolling, . . . and where a pattern
remai ns obscure in the face of a plaintiff’s diligence in seeking
to identify it, equitable tolling nmay be one answer to the
plaintiff’s difficulty, conplenenting Federal Rule 11(b)(3).”

ld. at  , 120 S.C. at 1084. Thus, the Court did not entirely

°I'n his concurrence, Justice Scalia recognized a fourth
accrual rule, the Cayton Act “injury occurrence” rule under
whi ch “the cause of action accrues and the statute begins to run
when a defendant conmts an act that injured a plaintiff’'s
business.” Klehr v. A O Smth Corp., 521 U S 179, 196 n.1, 198
(1997)(citing Zenith Radio Corp. v. Hazeltine Research, Inc., 401
U.S. 321, 338 (1971)). Justice Scalia strongly opined that the
Suprenme Court should adopt this rule since the C ayton Act
provi ded the basis for the Court’s prior determ nation of the
civil RICO four-year statute of limtations. 1d. at 197-199.
This is especially rel evant because “[a]s a practical matter, a
4-year statute of limtations nmeans nothing at all unless one
knows when the four years start running.” 1d. at 199.

14



dism ss the idea that equitable tolling provisions could apply to
toll the statute of |imtations.

After Rotella, there are two possibilities for accrual
of AIICOs RICOclaimin the instant case: 1) the tine of injury,
and (2) the tine plaintiff knows or should have known of its
injury. Because these Defendants claimthat the Plaintiffs’ RICO
claimis clearly tinme-barred under the nore stringent standard,
the time of injury, they first analyze Plaintiffs’ R CO claim
under the nore lenient standard, the tinme that plaintiff knows or
shoul d know of its injury. Defendants cite Ledernman’s entry into
re-insurance treaties 1) with LARC in the period from 1991
t hrough 1994, and 2) with PRC in 1995, as the injuries which
conprise AIICOs RICO claim Each reinsurance treaty covered a
one-year period. The Defendants allege that AIICO s R CO claim
is time-barred under the time of injury rule because Al CO first
incurred injury on January 31, 1992, when the first reinsurance
treaty was commuted, and this lawsuit was filed on June 19, 1997,
wel | over four years |ater.

The RICO Defendants state that AIICOs RICOclaimfails
even under the “injury discovery” rule. Wrking backward
chronologically fromJune 19, 1997, the date AIICO filed suit,
they state that the relevant date for determ ning whether AlIl CO
started its suit beyond the statute is June 19, 1993. The RI CO

Def endants contend that because Al CO first knew of its injury,
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the treaty commutation, in 1992, no question exists as to whether
Al'l CO knew of the injury before June, 1993. Specifically, the
Rl CO Def endants contend that Lewis Snmall executed three Quarterly
Statenents in 1992 for subm ssion to the Pennsyl vani a | nsurance
Departnent containing the statenent that “[e]ffective January 31,
1992, the 25% quota share treaty with LARC, Ltd. was commuted.”
(Certain Defs.” Mem Law in Supp. of Supplenental Mt. for Summ
J. at 8. This statenent, according to the RI CO Defendants, put
Plaintiffs on notice that they would be solely responsible for
paynment of all | osses otherw se covered by the 1991 rei nsurance
agreenent, w thout any contribution fromLARC. Thus, they
contend that the latest tinme that AlICO should have known of this
injury was 1992, and that this suit, filed in 1997, is therefore
time-barred.

At deposition, Lewis Small, AIICO s President, when
asked about his know edge of reinsurance treaties and comutation

of such treaties, offered the foll ow ng:

Q Do you have an understanding what it neans to
commute a reinsurer’s treaty?

A | do today. | nean it’s not a term| knew back when

Q What does it nmean?

A It neans to term nate.

Q And when is it that you gai ned an understandi ng of the
nmeani ng of that ternf

A It was dealing with this surplus relief. So it would

be back in around ‘92. Sonewhere around ‘92.
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Q Okay. Wiat is it that you were told at or around that
ti me about comrutation, if anything?

A Well, Lederman told nme that he, that he comruted the
comercial taxicab treaty. That was the first tine, |

think, or cut it off, or whatever term he used, but
that was the first time | really understood it because

Q Did he tell you what the effect of that was?

A You say effect. Wat do you nean?
(Defs.’” Supp. Motion for Summ J., Ex. A L. Small Dep. at 196-
197.) Wile this testinony establishes Lewis Small’s know edge
of the commutation in 1992, there is still an issue whether M.
Smal | had knowl edge of the effect of that commutation.

The Plaintiffs, in their Response, state that “the real
issue is not when the injury occurred, but when [plaintiff]
Anmerican knew or should have known of its injuries and their
cause.” (Pl's.” Resp. to Supp. Mot. Sunm J. at 9.) Plaintiffs
further contend that even if Lewis Small knew that the underlying
rei nsurance agreenments were “financial reinsurance,” that they
had been commuted, and that the inmmedi ate effect of the
commut ations was to | eave Al CO sol ely responsible for al
| osses, Small did not know that Lederman owned LARC. In
addition, Plaintiffs contend that Small did not know that
Lederman was using these reinsurance comutations as part of an
al | eged | arger fraudul ent schene, the goal of which was to siphon
assets fromAII1CO so that it could be bought at a | ow price.

The RI CO Def endants, however, correctly argue that the
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Plaintiffs’ additional requirenment, that they nust have known the
cause of the injury, is a msstatenent of the governing | egal
principle. Rather, the relevant inquiry is what, if any, injury
Plaintiffs allege. At issue, then, is M. Small’s know edge, or

| ack thereof, of the effect which the reinsurance treaties had
upon Al CO. ¢ Because this is a disputed issue of material fact,
summary judgnent cannot be granted. Consequently, the RI CO

Def endants’ Suppl enental Mtion for Summary Judgnent with respect
to the statute of Iimtations is denied. Thus, the individual

nmotions for summary judgnent with respect to Plaintiffs’ RICO

fLewis Small testified at his deposition regarding his |ack
of know edge:

Q Wth the exception of the one taxi treaty that he told
you that was conmuted in, that he told you in 1992 it
had been commuted, did he tell you that any other
treati es had been conmuted?

A No. Absolutely not. W had - our assunption was we
had true reinsurance and they woul d get commut ed
somewhere, like | just described, sonewhere down the

road when all the accident clains are paid and
everything is divvied up.

Q Al right. D d you ever becone involved in an analysis
of the results of a possible commutation of reinsurance
treaties?

A That woul d be so far outside ny expertise, it would be
i ke you asking ne to performa brain operation.

A | would rely on hin1fo.d6 it. . .. I might also
comment on that that | couldn’'t even read a reinsurance
treaty and tell you what it says.

(L. Small Dep. at 202-203.)
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clainms will be exam ned.
B. Standi ng - Anerican | ndependent Service Conpany.

As a prelimnary matter, the Defendants argue that
Plaintiff, Anerican |ndependent Service Conpany, (“AlSC'), has no
st andi ng because Al SC was incorporated on July 18, 1995, after
the all eged wongful conduct occurred. Plaintiffs counter by
stating that “[t]o the extent that AIICO s property and business
were injured by defendants’ conduct, it necessarily follows that
Al SC, although a sister conpany, was injured.” (Pls.” Mem of
Law in Opp’'n to Mots. Summ J. at 31.) Plaintiffs rely on two
cases fromthe United States Court of Appeals for the Second
Circuit to support their theory that courts have found that
plaintiffs may suffer damages as a result of RICO violations
ainmed at other parties. The Defendants correctly note, however
that there is no evidence that any Defendant ever had a
relationship with AISC, that any Defendant ever owed a duty to
Al SC, or that AISC was ever a party to any agreenent, existing or

proposed, with the Defendants. Thus, AISCis dismssed fromthis

case.
C. Rl CO.
RICO requires the assertion of the existence of an
enterprise. |In the course of this action, AICO has set forth

three different variations of the enterprise through which the

Def endants acted. First, inits Conplaint, AICO all eges that
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Lederman, Bell, Cocca, IFS, PIC, LARC and PRC constituted an
enterprise consisting of an “associ ation-in-fact” which engaged
in activities that affected interstate comerce. (Conpl., { 52.)
This association-in-fact enterprise was forned, AllICO all eges,
for the illegitimte purpose of siphoning noney and assets of
Al'l CO, and had an existence separate and apart fromthose acts,
provi di ng i nsurance services, reinsurance and selling insurance
products. (ld.) It is also alleged that each nenber of the
association-in-fact enterprise directly or indirectly received
incone as a result of the enterprise. (ld.) The predicate acts
commtted by this association-in-fact enterprise were nmail and
wire fraud for the purpose of executing the fraudulent schene to
si phon funds fromAI I CO The alleged victins of this
associ ation-in-fact enterprise were Al CO and Al SC.

The second enterprise allegation is found in AICO s
RICO Interrogatory answers, where the section 1962(c) enterprise
is identified as either 1) IFS or 2) an association-in-fact
consisting of all Defendants and sone non-parties. (Cocca's Mem

Law in Supp. Mot. for Sunm J. at 7-8.) Plaintiffs change their

enterprise theory for the third tinme between Counts | and Il of
the Conplaint. 1In Count I, the enterprise is an association-in-
fact and in Count 111, for purposes of section 1962(b) liability,

the enterprise is Al CO and Al SC.

1. Count 1 - 18 U.S.C. 8§ 1962(c).

20



Section 1962(c) requires five elenents: (1) the
exi stence of an enterprise that affects interstate commerce and
is separate and distinct fromthe Defendants; (2) the Defendants
were associated with the enterprise; (3) the Defendants conducted
or participated in the affairs of the enterprise; (4) each
Def endant engaged in a pattern of racketeering activity; and (5)
the racketeering was the proxi mate cause of AIICO s injury.

Mbore v. Reliance Standard Life Ins. Co., No. ClV.A 98-4610, 1999

WL 299577, at *3 (E.D. Pa. May 10, 1999)(citing Gty of Rone v.

d anton, 958 F. Supp. 1026, 1043 (E.D. Pa. 1997)(citing Shearin

v. EEF. Hutton Group, Inc., 885 F.2d 1162, 1165 (1989), aff’d,

133 F.3d 90 (3d Gr. 1997))). For purposes of section 1962(c),
the enterprise nmust be distinct fromthe Defendants. 18 U S.C. 8§
1962(c). According to the United States Suprenme Court, one nust
participate in the operation or managenent of the enterprise
itself in order to be |iable under section 1962(c). Reves v.

Ernst & Young, 507 U.S. 170, 176-185 (1993).

Def endant Bell noves for sunmmary judgnment on the
all egations against himin Count | on the basis that there is no
evi dence of record to indicate that he conducted the affairs of
the alleged enterprise. Rather, the evidence reveals that he
wor ked at Lederman’s direction. Defendants contend that Bell may
be considered a “wongdoer,” but not a director of the

enterpri se.
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In University of Md. at Baltinore v. Peat, Marw ck,

Main & Co., 996 F.2d 1534 (3d Cir. 1993), the Third Crcuit

rejected the plaintiffs’ contention that the services of the

def endant, an independent auditor for an insurance conpany,
satisfied the Reves standard. 1d. at 1539-1540. |In that case,
the plaintiffs alleged that the auditor participated in the
affairs of the insurance conpany, which was the all eged
enterprise, by performng deficient audits and issuing

unqual ified auditor’s opinions, attending a nunber of the

i nsurance conpany’s Board neetings, and perform ng ot her
accounting and conputer services for the insurance conpany. |d.
at 1539. The Third Crcuit stated:

Sinply because one provides goods or services

that ultimately benefit the enterprise does

not nmean that one becones |iable under R CO

as a result. There nust be a nexus between

the person and the conduct in the affairs of

an enterprise. The operation or managenent

test goes to that nexus. |In other words, the

person nust know ngly engage in ‘directing

the enterprise’s affairs’ through a pattern

of racketeering activity.

Id. (citing Reves, 507 U.S. at 178-179).

“Liability under section 1962(c) is not limted to
upper managenent,” however. Reves, 507 U. S. at 184. In fact,
the Suprenme Court has stated that “an enterprise is ‘operated
not just by upper managenent but also by |ower rung participants

in the enterprise who are under the direction of upper

managenent . ” ld. at 184. The Suprene Court, however,
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specifically declined to determ ne “how far section 1962(c)

extends down the | adder of operation.” 1d. at 184 n.9. Thus,
even though the Defendants claimthat Bell is a nere w ongdoer,
he could still be considered a | ower rung participant in the

enterprise.

Further, AlIlCO alleges that four bonuses which Bel
received directly fromLARC or |IFS at Lederman’s direction and
w thout Al CO s know edge were bribes. Bell contends that these
bonuses were awarded to himas a result of his conplaints to
Lederman that he was being paid | ess than what was available in
the market. The Suprene Court also stated in Reves that “[a]n
enterprise also mght be ‘operated’ or ‘nanaged’ by others
‘associated with’ the enterprise who exert control over it as,
for exanple, by bribery.” 1d. at 184. Thus, a material question
of fact regarding Bell’s role with respect to the RI CO enterprise
exists. Accordingly, Bell is denied summary judgnent for the
1962(c) claimagainst himin Count I.

Def endant Cocca al so noves for sunmary judgnment of the
all egations against himin Count | on the basis that AllICO has
not proven that he participated in the managenent or operation of
any of the alleged section 1962(c) enterprises. According to
Cocca, there is no evidence of his participation in the operation
of the association-in-fact RICO enterprise to siphon funds from

Al CO nor is there evidence that he participated in the
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operation of IFS or AIICO  Just as the record reflects that Bel
acted at Lederman’s request, according to Cocca, the only
evi dence against himwth respect to a violation of section
1962(c) is that he made an offer to purchase All CO based on
i nformati on provi ded by Leder man.

The evidence which Al CO sets forth in support of its
theory that Cocca was a director of PRC and was personally
i nvol ved in the decision making about PIC s offer to purchase
Al1COis sufficient to create a genuine issue of material fact
for the jury regarding Cocca' s section 1962(c) liability. Thus,
Cocca is denied summary judgnent with respect to Count |I.

2. Count 1l - 18 U S.C. 8§ 1962(c).’

Both Bell and Cocca nove for summary judgnent of Count
Il of the Conplaint which contains allegations that they took
part in a conspiracy to violate section 1962(c). 18 U S.C. 8§
1962(d). In order to establish a conspiracy claim the
plaintiffs nust plead and prove “1) an agreenent to commt the
predi cate acts; 2) knowl edge of those acts as part of a pattern
of racketeering in violation of (a), (b) or (c); and 3) an injury

proxi mately caused by the conspiracy.” Cty of Rone, 958 F

‘Al t hough Count |l is entitled “Conspiracy to Violate RI CO
Section 1962(c) and Count IV is simlarly entitled “Conspiracy to
Violate RI CO Section 1962(b),” the Defendants correctly note that
the RICO provision dealing with conspiracy is |ocated at section
1962(d). As such, this Court will analyze the various Mtions
for Sunmary Judgnment as to Counts Il and IV subject to 18 U. S. C
section 1962(d).
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Supp. at 1043 (citing Shearin, 885 F.2d at 1166). AlIlCO presents
evidence of Bell’'s participation in siphoning funds from All CO
the object of the conspiracy. This evidence includes his signing
reinsurance treaties on behalf of AlICO sending allegedly
decepti ve correspondence to AIICO s principals indicating Bell’s
anticipation of AIICOs continued success, and Bell’s resignation
after AIICO s financial distress was disclosed.

In addition, AlIlCO presents evidence that Cocca acted
in furtherance of the enterprise at Lederman’s request. Cocca,
as President of PIC, nade an offer to purchase AlICO, allegedly
at Lederman’s direction. Although that offer was |ater rejected,
the existence of the offer precludes judgnent for Cocca regarding
a conspiracy. Thus, Bell’'s and Cocca’'s Mdtions as to Count 11
are deni ed.

3. Count 111 - 18 U.S.C._§ 1962(b).

As stated previously, Plaintiffs again change their
theory of the RICO enterprise in Count |1l and allege that AllCO
and Al SC were the enterprise through which Defendants acted.
Count 11l contains allegations that the Defendants violated 18

U.S.C. section 1962(b).® An entity or person clainmng an injury

8Section 1962(b) mamkes it unlawful “for any person through a
pattern of racketeering activity or through a collection of an
unl awful debt to acquire or nmaintain, directly or indirectly, any
interest in or control of any enterprise which is engaged in, or
the activities of which affect, interstate or foreign comerce.”
18 U.S.C. 8§ 1962(Dh).

25



under section 1962(b) nust allege and prove that: (1) the

def endants acquired or maintained control of the enterprise
through a pattern of racketeering activity; and (2) the
plaintiffs suffered “an injury independent fromthat caused by

the pattern of racketeering.” Lightning Lube, Inc. v. Wtco

Corp., 4 F.3d 1153, 1191 (3d Cr. 1991). In the instant case,
Cocca contends that he is entitled to summary judgnent because he
did not acquire or maintain control of AIICO the alleged section
1962(b) enterprise, through a pattern of racketeering activity.
In addition, the RI CO Defendants argue that they are entitled to
summary judgnent of the section 1962(b) clai mbecause Al CO
cannot show it suffered an injury separate fromthe injury caused
by the predicate racketeering acts of fraud.

Al'l CO responds to Cocca’s argunent that he cannot be
i abl e under section 1962(b) by pointing to evidence which,
according to AIICO, “is enough to show that M. Cocca had an
interest in the enterprise under section 1962(b).” (Pls.” Mem
Law in Opp’'n to Mots. for Summ J. By Certain Defs. at 20.)
““TClontrol’ has been held to require participation in the actual
operation or managenent of the enterprise. The nature of the
‘“interest’ in the enterprise has been described as ‘a proprietary

one,’ including ‘participation in advantage, profit and

responsi bility. Keystone Helicopter v. Textron, Inc., No.

ClV.A 97-257, 1997 W. 786453, at *2 (E.D. Pa. Dec. 2,
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1997)(citations omtted). Here, there is no evidence that Cocca
had an interest in or control of AIICO Cocca's Mtion as to
Count 11l is therefore granted.

I njury caused by the racketeering acts is not

cogni zabl e under section 1962(b). Lightning Lube, 4 F.3d at

1191. Rather, an independent injury nust be alleged. 1d.
According to the RICO Defendants, even if the all egations agai nst
themare true, AIICO still does not have a section 1962(b) claim
because it cannot prove that it suffered an injury proxi mately
caused by their control of AIICO separate fromthe all eged
predicate acts. AlIICOclains that it suffered i ndependent injury
when “Defendants lied to get control over AllICO and then, once

t hey gai ned control, they used that control to harm Al CO by

si phoni ng assets fromAI I CO to other conpanies that they
control |l ed and owned. These conpani es eventually conpeted
against AIICO” (Pls.” Mem Lawin OQop’'n to Mdts. for Summ J.

By Certain Defs. at 13.) AIICOrelies upon Keystone Helicopter,

in which the court denied a notion to dismss the plaintiff’s
section 1962(b) claim finding the injury requirenent of section
1962(b) was satisfied where all egations suggested that

def endants, by either maintaining an interest in or controlling
the enterprise, induced the plaintiff to nake expenditures.

Keyst one Helicopter, 1997 W. 786453, at *2. Here, All CO states

that Lederman and Bell, by maintaining control of AlIICO induced
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AlITCOto enter into “expensive, self-dealt reinsurance
contracts.” (Pls.” Mem Lawin Opp’'n to Mdts. for Summ J. By
Certain Defs. at 13.)

The RI CO Def endants contend that their all eged exercise
of control over AIICOto commt the predicate acts of fraud and
self-dealing is indistinct fromthe predicate acts by which they
al l egedly mai ntained control over AIICO Therefore, because
Plaintiffs claimno additional injury independent of that
all egedly caused by this predicate conduct, the section 1962(b)
claimfails. AIICO in response, argues that the requisite
i ndependent injury consisted of the siphoning of its assets, as
well as the conspirators’ use of the noney and information they
received fromAIICOto fund their conpanies and to conpete
agai nst Al |l CO.

AllCOs claimthat it suffered fromthe direct
conpetition of conpanies allegedly funded by Defendants’ use of
nmoney si phoned from Al Il CO sufficiently alleges a separate injury
i ndependent of the predicate acts of mail and wire fraud. Thus,
the RI CO Defendants, with the exception of Cocca, are denied
summary judgnent as to Count |1l of the Conplaint.

4. Count IV - 18 U.S.C. 8§ 1962(b).°

Count |V contains an allegation that certain Defendants

conspired to violate section 1962(b). Cocca is not |iable under

°See supra, n.7.
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section 1962(b). Cocca cannot, therefore, be liable for
conspiracy to violate section 1962(b) since “the Third Crcuit
has clarified that any ‘clai munder 8 1962(d) based on a
conspiracy to violate the other subsections of 8§ 1962 necessarily
must fail if the substantive clainms . . . are thensel ves

deficient.”” Dugan v. Bell Tel. of Pa., 876 F. Supp. 713, 721

(WD. Pa. 1994)(citing Lightning Lube, 4 F.3d at 1191).

Accordi ngly, summary judgnment is granted to Cocca on Count IV to
the extent that AIICO alleges he conspired to violate section
1962(b). The allegations in Count Il against Cocca renain,
however, for conspiracy to violate section 1962(c). See supra,
section I11l.c.2.

Al CO also alleges in Count |1V that Lederman, Bell,
| FS, LARC and PRC conspired to violate section 1962(b). Because
this Court has found that sufficient evidence exists which
precl udes summary judgnent in favor of the RI CO Defendants,
except Cocca, on the section 1962(b) claim the RI CO Defendants’
nmotion for summary judgnent of the conspiracy to violate section
1962(b) is also denied with respect to those remaining Rl CO
Def endant s.

D. Statute of Limtations - State Law Tort C ains.

Def endants nove for sunmmary judgnment on AIICO s state

law tort clains contained in Counts V through I X and XV on the

basis that these clainms are barred by Pennsylvania s two-year
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statute of [imtations found in 42 Pa. C S. A section 5524. 42
Pa. C.S. A 8 5524. The clainms in Counts V through | X and XV are
for fraud, deceit and m srepresentation (Count V), conversion
(Count VI), breach of fiduciary duty (Count VII), negligence
(Count VII1), breach of duty of loyalty and candor (Count [ X)
and civil conspiracy (Count XV). AIICOfiled suit on June 19,
1997; therefore, the Defendants claimthat they cannot be liable
for conduct which occurred before June 19, 1995.

The statute of limtations begins to run at the tine
“the right to institute and naintain the suit arises.” Pocono

Int’l Raceway, Inc. v. Pocono Produce, Inc., 468 A. 2d 468, 471

(Pa. 1983)(citations omtted). |In other words, “the statute
begins to run when the cause of action arises, as determ ned by
the occurrence of the final significant event necessary to nake

the clai msuable.” Muck Trucks, Inc. v. Bendi x-Wsti nghouse

Aut onotive Air Brake Co., 372 F.2d 18, 20 (3d Gr. 1966), cert.

denied, 387 U. S. 930 (1967)(citations omtted). Pennsylvania |aw
recogni zes an exception to the statute of l[imtations “which
‘“delays the running of the statute until the plaintiff knew, or

t hrough the exercise of reasonable diligence should have known,

of the injury and its cause. Beauty Time, Inc. v. VU Skin

Sys., Inc., 118 F. 3d 140, 144 (3d Cr. 1997)(citing Ul and v.

Merrell-Dow Pharm, 822 F.2d 1268, 1271 (3d Gr. 1987)).

The Pennsyl vani a Supreme Court has further held that
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“the ‘discovery rule’ exception arises fromthe [plaintiff’s]
inability, despite the exercise of diligence, to determne the
injury or its cause, not upon a retrospective view of whether the
facts were actually ascertained within the period.” Pocono
Raceway, 468 A 2d at 471-472. The Defendants cite a case in
which this Court stated: “[The discovery rule] has never been
deened applicable to cases alleging . . . civil conspiracy .

.7 Walls v. Sabatasso Foods, Inc., No. ClV.A 91-1107, 1991 W

111191, at *2 (E.D. Pa. June 18, 1991), aff’'d, 953 F.2d 1382 (3d
Cr. 1992). In the instant case, however, in addition to civil
conspiracy, AlIICO alleges fraud by the Defendants. Consequently,
the di scovery rule may be applicable to the instant cause of
action. “The very essence of the discovery rule in Pennsylvani a
is that it applies only to those situations where the nature of
the injury itself is such that no anount of vigilance will enable

the plaintiff to detect an injury.” Haggart v. Cho, 703 A 2d

522, 529 (Pa. Super. 1997)(quoting Dalrynple v. Brown, 701 A 2d

164, 170 (Pa. 1997)(citing Pocono Raceway, 468 A 2d at 471))).

Reasonabl e diligence has been defined as “[a] fair, proper and
due degree of care and acting, neasured with reference to the
particul ar circunstances; such diligence, care or attention as
m ght be expected froma man of ordinary prudence and activity.”

Beauty Tinme, 118 F.3d at 144 (citing Black’s Law Dictionary 457

(6th ed. 1991)).
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AlICOinsists that this limtations issue is a matter
for the jury. The Pennsylvania Suprenme Court has stated:

Whet her the statute has run on a claimis
usually a question of law for the trial

j udge, but where the issue involves a factual
determ nation, the determnation is for the
jury. Specifically, the point at which the
conpl aining party shoul d reasonably be aware
that he has suffered an injury is generally
an issue of fact to be determ ned by the
jury; only where the facts are so clear that
reasonabl e m nds cannot differ may the
comencenent of the limtations period be
determned as a matter of |aw

Hayward v. Medical CGr. O Beaver County, 608 A 2d 1040, 1043

(Pa. 1992). AIICO invoking the discovery rule, states that it
filed suit as soon as its principals had notice of Defendants’
fraud and performed a reasonably diligent investigation into
whet her actual fraud existed. The Defendants argue that AllCO
cannot dispute that the statute of Iimtations began to run no
| ater than May, 1995, at a breakfast neeting between the Small s,
Lederman and Bell. They point to the testinony of Lewis Snal
regardi ng the breakfast neeting on or about June 2, 1995, and
contend that his reaction to Lederman’s disclosure on that date
that AIICO s reserve deficiency was $7.5 million to $8 mllion
nore than previously reported is an acknow edgnent by Small of
Al1COs injury. Small stated:

| said that it’s absolutely inpossible for an

actuary that’s trained and controll ed by

Lederman who hinself is an actuary to have

come up with a report in February that this
conpany is perfectly normal and then as of a
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nonth later to be down $8 mllion in
reserves. Either two things have happened,
since Lederman and Bell - Bell has certain
financial responsibilities, he was an auditor
at Coopers, he was - he worked for Reliance,
he works for Lederman, Lederman hinself was
an actuary who trained Maher, so | said
there’s either two things that have caused
this, there’'s either gross mal practice on
their part or there’s absolute fraud here. |
said, you tell themthat | wll find out.

(L. Srmall Dep. at 1047-49.) Defendants contend that this
statenent is proof that AIICO s intentional tort clains are
barred by the statute of |limtations because it shows that Lew s
Smal |, and Al CO, knew that an injury had occurred and knew t he
cause of the injury prior to June 19, 1995. Defendants further
contend, citing the District Court for the Mddle District of
Pennsyl vania, that “[f]Jor statute of limtations purposes, a
claimant need only be put on inquiry notice by ‘stormwarnings’

of possible fraud.” G ccarelli v. Gchner Sys. Goup, Inc., 862

F. Supp. 1293, 1301 (MD. Pa. 1994)(citation omtted).

Al'l CO argues, in response, that the breakfast neeting,
whi ch occurred on an uncertain date, did not provide it with the
requi site notice, since the Defendants communi cat ed not hi ng
factual about why Maher changed his actuarial nethodol ogy between
the 1994 year-end reserve analysis and the first quarter 1995
analysis. Plaintiffs further claimthat the fraud culmnated in
June, 1995, when the followi ng occurred: (1) Defendants w t hdrew

their offer to purchase Al CO on June 26, 1995; (2) Maher wote a
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letter to Lewis Small on June 29, 1995, outlining his reasons for
t he di screpancy between the 1994 year-end reserve anal ysis and
the first quarter 1995 analysis; and (3) Lederman resigned his
Al'l CO position on June 28, 1995. On June 19, 1995, the

Def endants nmade their offer to purchase AIICO Plaintiffs cite

Brunea v. Qustin, 775 F. Supp. 844 (WD. Pa. 1991), to support

their theory that the discovery rule tolls the statute of
limtations when an injured person is unable, “despite the
exercise of diligence, to determne the injury or its cause.”
Id. at 846.

This Court disagrees with Defendants’ interpretation
of Lewis Small’s statenent as providing suspicion and therefore
know edge by Smal |l that fraudul ent conduct or mal practice had

occurred. In Beauty Tinme, the Third Crcuit concluded that “the

di scovery rule applies in Pennsylvania when the underlying cause
of action sounds in fraud, and . . . the statute of limtations
is tolled until the plaintiff [earns or reasonably shoul d have

| earned through the exercise of due diligence of the existence of

the claim” Beauty-Tinme, 118 F.3d at 148. Thus, the issue of

when AlI'l CO | earned or reasonably should have | earned of the

exi stence of its claimas well as whether Al CO was sufficiently
diligent in discovering the fraud remains for the jury and those
portions of Defendants’ Motions for Sunmary Judgment with respect

to expiration of the state law tort statute of Iimtations are
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deni ed.
E. Maher’ s Motion For Sunmmary Judgnent - Danmages

Maher separately noves for summary judgnent of the
state law clains filed against him for Fraud, Deceit and
M srepresentation (Count V), Professional Negligence and
Mal practice (Count XIV) and G vil Conspiracy (Count XV), on the
basis that each claimrequires proof of actual damages and All CO
has not shown that any of Mher’s actions caused All CO act ual
damages. In this case, according to Maher, AlIlICO has produced no
expert reports or other evidence proving that Maher did anything,
i nproper or otherw se, which caused All CO any danage what soever.

Al'l CO responds that “[Db]ecause participation in a R CO
conspiracy renders the actor liable for all reasonably
f oreseeabl e danages resulting fromthe conspiracy, Mbher is
jointly and severally liable with his co-conspirators for all the
damages to [AIICO.” (Mem Lawin Cpp’'n to Maher’'s Mdt. for
Summ J. at 23.) There are no RICO all egati ons agai nst Maher in
the Conplaint. However, Miher’s Mtion for Summary Judgnent wth
respect to the Counts V, XIV and XV wi ||l be exam ned.

F. AllCOs State Law O ai ns.

1. Count V - Fraud, Deceit and M srepresentation.

AlICOs first state law claim for fraud, deceit and
m srepresentation, is brought agai nst Lederman, Bell, Cocca,

Maher, |FS, LARC and PRC. Maher filed an individual notion for
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summary judgnent as to this claim See supra, section IIlIl.E

Under Pennsylvania law, fraud requires the follow ng el enents:
“(1) a msrepresentation; (2) a fraudulent utterance thereof;
(3) an intention by the maker that a recipient will thereby be
i nduced to act; (4) justifiable reliance by the recipient upon
the m srepresentation; and (5) damage to the recipient as the

proxi mate result of the m srepresentation.” Sowell v. Butcher &

Singer, Inc., 926 F.2d 289 (3rd GCr. 1991)(citation omtted).

Fraud consists of “anything cal cul ated to deceive, whether by
single act or conbination or by suppression of truth, or
suggestion of what is false, whether it be by direct fal sehood or
by i nnuendo, by speech or silence, word of nouth, or |ook or

gesture.” Mser v. DeSetta, 589 A 2d 679, 682 (Pa.

1991) (citation omtted).

According to Maher, AIICO s fraud claimagainst himis
prem sed on the allegation that he intentionally produced
fraudul ent, inaccurate and/or m sl eadi ng actuarial projections.
Maher notes, however, that AIICO fails to produce evidence or an
expert report challenging his reports and projections, therefore
Al'l CO cannot establish, according to Maher, that his actuari al
projections were incorrect or m sl eading.

In response, AllCO states that the evidence agai nst
Maher shows that Maher acted fraudulently. WMaher applied one

type of actuarial technique, classified by Maher’s expert as a

36



traditional technique, in calculating AIICO s reserves in the
first, second and third quarters of 1994. Maher testified,
according to AIICO, that these three quarterly reserve studies

i ndicated significantly higher reserve deficiencies than
indicated in a previous study. Mher further testified that he
applied a different actuarial technique, classified by his expert
as a non-traditional technique, in the fourth quarter of 1994.

Al t hough the third quarter 1994 reserve study indicated a reserve
deficiency of over $600,000., this fourth quarter 1994 study

i ndi cated no reserve deficiency at all. Then, in Maher’s first
quarter 1995 reserve study, he once again applied the traditional
actuarial techniques used in his first three 1994 quarterly
reserve studies.

Al'l CO states that Maher’'s decision to apply a non-
traditional technique in the |ast quarter of 1994 and revert to
the traditional nmethodology in preparing his first quarter 1995
reserve analysis had the effect of concealing fromAIlCOthe
devel opnent of the unexpected and nearly fatal reserve
deficiency. (Mem Law in Opp’'n Maher’s Mot. for Summ J. at 20-
21.) Maher’s expert, however, testified that it was reasonabl e
to use one actuarial nethod prior to Decenber 31, 1994 but then
not use that nmethod for the Decenber 31, 1994 report. (ld., Ex.
N at 60.) |In addition, the expert states that Maher properly

changed hi s net hodol ogy back to the nore traditional nethodol ogy
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from Decenber, 1994 to March, 1995, because in “hindsight, it was
obvious to himthat the assunptions and the reliance or the
projections that he had made in ‘94 . . . did not cone to pass.”
(1d., Ex. N at 89-90.)

Al'l CO al so cites the June 29, 1995 letter from Maher to
Lewws Small for support of its fraud claimagainst Maher. AlIlCO
states that “Maher’s intent in sending the letter, the neaning of
the actual text of the letter, and his purpose in consulting
Lederman before sending the letter to Small are all issues to be
determned by the jury.” (l1d. at 22.) Maher responds to this
statenent by claimng that there are no nateri al
m srepresentations in his June 29, 1995 letter to Lewis Snall.
(Mem Law in Supp. of Maher’s Mot. Summ J. at 15)(citing Ex. B,
Maher Dep., Ex. 38). Further, Mher states that he never
threatened to report AIICO to the Pennsylvani a | nsurance
Departnent in this correspondence, but nerely states that as
Al CO s actuary, he “may be required to contact the insurance
departnent if [AIICO does not address its reserve [deficiency]
problem” (1d.) Maher never contacted the |nsurance Departnent.
(Maher Dep. at 250.) WMher’'s final rebuttal to AIICO s fraud
claimis by the tine Lewis Small received Maher’s letter, Small
had al ready been infornmed of the results of the independent
actuary exam nation which Snmall had ordered, which were “in the

bal | park” with Maher’s analysis of AIICO (Mem Law in Supp. of
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Maher’s Mot. Summ J. at 15)(citing Ex. C, Beal er Dep. at 46-47,
Ex. D, L. Small Dep. at 1475).

Di sputed issues of material fact exist which preclude
entry of summary judgnent for Maher for fraud, deceit and
m srepresentation. Mher’s Mtion for summary judgnent is
therefore denied with respect to Count V.

2. Count X - Breach of Contract.

Count X of AIICO s Conplaint contains a claimfor
breach of contract against Lederman, Bell and IFS. A plaintiff
must show, in order to prove a breach of contract under
Pennsyl vania law. “(1) the existence of a valid and bi ndi ng
contract to which the plaintiff and defendants were parties; (2)
the contract’s essential terns; (3) that plaintiff conplied with
the contract’s terns; (4) that the defendant breached a duty
i nposed by the contract; and (5) damages resulting fromthe

breach.” Wausau Underwiters Ins. Co. v. Shisler, No. ClV.A 98-

5145, 2000 W. 233236, at *5 (E.D. Pa. Feb. 28, 2000)(citing

Gundl ach v. Reinstein, 924 F. Supp. 684, 688 (E.D. Pa. 1996),

aff'd without op., 114 F. 3d 1172 (3d Gr. 1997)). One cannot be

Iiable for breach of contract unless one is a party to that

contract. Electron Energy Corp. v. Short, 597 A 2d 175, 177 (Pa.

Super. 1991), aff’'d, 618 A 2d 395 (Pa. 1993)(citations omtted).
AIICO clains that Bell, Ledernman and | FS breached the 1990 and

1993 Agreenents “by . . . failing to negotiate reinsurance
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treaties at arms length, commuting the treaties prematurely and
si phoni ng noni es and assets fromAIICO. " (Conpl., Y 97.)

Bell noves for summary judgnent, claimng that because
he never entered into a contract with A1 CO he cannot be |iable
for breach of contract.!® Rather, Bell enphasizes that he was
enpl oyed by Bell & Associates which had an i ndependent contract
with I FS under which he becane responsible for Al CO s day-to-day
operations. Specifically, he states that “IFS entered into an
i ndependent contract with Bell & Associates by which Bell &
Associ ates, as a subcontractor of |IFS, agreed to provide certain
services.” (Bell’s Mot. for Summ J. at 12-13)(citing Bell Aff.,
19 3-4.) Thus, neither Bell nor Bell & Associates ever
contracted with AlIICO  Because Bell was not a party to any
contract with AIICO, he is entitled to summary judgnent of Count

X, breach of contract.

3. Counts XI and XII - Breach of Covenant Not to
Conpete and Tortious Interference Wth Contractual
Rel ati ons.

The Defendants nove for sunmary judgnent of Counts Xl
and XIl on the basis that AllI CO cannot bring these clai ns agai nst
t hem because AIICO failed to conply with discovery orders in this
case. In response, AIICO states that it believes it has conplied

with all the discovery rulings and it will present w tnesses at

'n support of this notion, Bell submts an affidavit in
whi ch he affirns that he never entered into a contract with
AlICO AIICOdid not respond to this affidavit.
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trial who will testify about Defendants’ attenpts to steal
Al CO s enpl oyees and agents. The Defendants, in turn, state
that this insufficient proffer of evidence cannot defeat their
nmotions for summary judgnent because All CO nust present evidence
that they interfered with Plaintiff’s contracts or acted with an
intent to harmAIICO a requirenent for tortious interference
with contract.
a. Count XI - Breach of Covenant Not to Conpete.

Count XI, breach of covenant not to conpete, is filed
agai nst Lederman, Bell, |IFS, Rockwood and Premer. Bell,
Rockwood and Prem er cannot be liable for breach of a covenant
not to conpete because they never contracted with AIICO  Those
Def endants, therefore, are granted summary judgnent on Count XI.
Lederman and | FS, the renmai ning Defendants, nove for summary
judgnent of AIICOs claimthat they violated the covenant not to
conpete found in the 1993 Anmended and Rest at ed Managenent
Servi ces Agreenent between |IFS and Al CO. The covenant
prohi bited selling private passenger autonobile insurance
policies in the geographic area where Al |l CO operated. Ledernman
signed the Agreenent as President of |IFS.

Lederman and | FS argue that, even if AlIICO could

prove damages for a breach of this Agreenent and could bring this
clai magainst them it still would not prevail because: (1) the

Agreerment was void since the Pennsyl vania Departnent of |nsurance
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rejected it in 1994 because its terns viol ated Depart nent
regul ati ons and Departnment approval of the Agreenent was required
under Pennsylvania |law, and (2) even if the Agreenent becane
effective and was enforceable despite its illegality, the non-
conpetition provisions becane operative if, and only if, IFS
term nated the Agreenent.!* Ledernman and IFS claimthat IFS did

not termnate the contract because, according to Lewis Small, “I

was the president up until | fired Lederman. . . . He actually
never resigned fromhis managenent contract.” (L. Small Dep. at
125, 256.)

Al t hough Lederman and | FS have not formally noved for
summary judgnent of the breach of contract claimat Count X
pertaining to the 1990 and 1993 Managenent Servi ces Agreenents,
they claimthat the 1993 Agreenent was rendered void by the
Pennsyl vani a | nsurance Departnent regul ati ons which required that
managenent contracts contain “clear and precise term nation

provi sions, specifying a termnation date not |ater than 5 years

The non-conpetition provision of the 1993 Anended and
Rest at ed Managenent Servi ces Agreenent is identical to the 1990
Managenent Services Agreenent except as to time. The 1993
Agreenent states, in pertinent part, “[i]n the event this
Agreenent is termnated by IFS, |IFS hereby agrees that it shal
not for a period of three (3) years comencing with the effective
date of the term nation carry on or be engaged in the business of
provi di ng autonobil e insurance in the geographic |ocations
[AI1 CO has issued policies of insurance in conpetition with
[AIICO.” (Certain Defs.” Mem Law in Supp. Mts. for Summ J.,
Ex. Eat 8 D.) The 1990 Agreenent prohibited I'FS from conpeting
for two years after termnmination
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after the date of execution, and may not provide for automatic
renewal .” 31 Pa. Code 8§ 127.4(f)(1). The 1993 Agreenent had an
initial termof five years from Decenber 1, 1993, the effective
date of the contract, wth automatic renewal s of successive one-
year ternms unless either party cancel ed the Agreenent by
providing at | east 90 days advance witten notice to the other
party prior to an anniversary date of the agreenent.

Because the term nation provision was contrary to this
adm nistrative regul ation, Lederman and | FS contend the contract,
and the covenant not to conpete contained in the contract, are
void. AIICO argues that “[t]here is clearly an issue of fact as
to the termnation of that [1993] agreenent and the extent and
ef fect of the Pennsylvania | nsurance Departnent’s di sapproval of
that agreenent. |Indeed, there are material issues of fact
concerni ng each Defendant’s breach of that agreenent
(Pls.” Mem Lawin Opp’'n to Mots. Summ J. by Certain Defs. at
32.) In the event that the Agreenent was not void, according to
t he Defendants, the covenant not to conpete was never triggered
because | FS did not term nate the contract. '? Because there are
i ssues of material fact whether the 1993 Agreenent was void and
al so whether the IFS termnated the contract, Lederman and |IFS

are denied summary judgnent with respect to Count Xl.

12The 1993 Agreenent provides “In the event this Agreenent
is termnated by IFS, . . . .” (Certain Defs.” Mem of Law in
Supp. Mot. Summ J., Ex. E, at 4, § D.)
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b. Count XIl - Tortious Interference Wth
Contractual Rel ati ons.

The allegations in Count XIl are agai nst Ledernman, Bel
and Cocca for tortious interference with AIlCO s contractual
busi ness relations with existing and prospective policyhol ders
and with AI1ICO s contractual relations with enpl oyees, brokers
and agents. AIICO also alleges in this claimthat |IFS, Rockwood
and Prem er are responsible for the wongful acts of their
princi pals under theories of respondeat superior, master and
servant, principal and agent, and apparent authority. 1In the
alternative, AIICO alleges that I FS, Rockwood and Prem er
know ngly participated, conspired with and/or aided and abetted
Lederman, Bell and Cocca to tortiously interfere with AIICO s
previously identified contractual relations.

The Defendants nove for sumrmary judgnment, stating that
Al CO has failed to cone forward with evidence of any tortious
interference. AIICOresponds that it “will present at trial
W tnesses who will testify as to Defendants’ attenpt to steal
Al'l CO s enpl oyees and agents.” (Pls.” Mem Lawin Qpp’'n to Mts.
for Sunmm J. By Certain Defs. at 32.)

The Restatenent (Second) of Torts section 766 (1979)
version of tortious interference with contract has been adopted

by Pennsylvania. Remick v. Manfredy, 52 F. Supp.2d 452, 461

(E.D. Pa. 1999). This Restatenent (Second) version recognizes

two distinct branches of the tort: the first concerns existing
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contractual rights and the second concerns prospective
contractual relations. 1d. “Under the Restatenent, ‘one who
intentionally and inproperly interferes with the performance of a
contract . . . between another and a third person by .

causing the third person not to performthe contract, is subject
to liability . . . for the pecuniary loss resulting . . . from
the third person’s failure to performthe contract.’” 1d.

(citing U S. Healthcare, Inc. v. Blue Cross of Geater Phila.,

898 F.2d 914, 924-925 (3d CGr.), cert. denied, 498 U S 816

(1990); Adler, Barish, Daniels, Levin and Creskoff v. Epstein,

393 A 2d 1175 (Pa. 1978), cert. denied, 442 U.S. 907 (1979)).

The followi ng el enents nust be denonstrated for
interference with prospective contractual relations: “(1) a
prospective contractual relation; (2) the purpose or intent to
harmthe plaintiff by preventing the relation fromoccurring; (3)
t he absence of privilege or justification on the part of the
defendant; and (4) the occasioning of actual damage resulting
fromthe defendant’s conduct.” |d. (citations omtted).

Al CO al l eges that Bell, Lederman and Cocca interfered
Wth its existing and prospective contracts with its custoners
and its enployees. Bell, after his resignation from All CO Board
of Directors, worked for Rockwood and Premier. In addition,
Lederman was the Chief Executive Oficer and President of

Rockwood and Cocca was the President of PIC, which becane
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licensed to wite autonobile insurance and transferred that

i nsurance to Rockwood. Since there are many factors necessary to
the determnation of interference and there are factual questions
rai sed by the record, summary judgnent nust be denied as to
AlICOs clainms for tortious interference with contractual

rel ations.

4. Count XIll - Breach of Covenant of Good Faith and
Fair Deal i ng.

The next state |law claimwhich is the subject of
Def endants’ notions for summary judgnment is breach of the
covenant of good faith and fair dealing, filed against Ledernman
and Cocca. Lederman does not nove for summary judgnent on this
claim Cocca, however, noves for sunmmary judgnment on the basis
t hat he never entered into a contract with Al CO and Pennsyl vani a
courts do not recognize a tort-based claimfor breach of inplied
covenants. Cocca states that his only contact with AllCO was
with respect to the offer to purchase Al CO, which he nmade on
behal f of PIC and which was |ater withdrawn. Cocca nmintains
that this concept of a duty of good faith and fair dealing does
not apply to himbecause no contract was ever executed between
Al CO and PIC. Further, Cocca argues that there can be no
i ndependent breach of the duty of good faith and fair dealing;
these duties nmust be inplied in a contract.

Al'l CO responds to Cocca’'s Mdtion in their Consoli dated

Response by stating that Cocca totally ignores the evidence
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reveal ed t hrough discovery in this action. (Pls.” Mem Lawin
Qop’'n to Mots. Summ J. By Certain Defs. at 20-22.) Plaintiffs
state that Cocca was “nore than a passive ‘business partner’ of
Lederman. He appeared to receive a third of everything Lederman
did, including receiving noney from Begl ey Court Reporting.”
(1Ld. at 20.)* Cocca further notes that Al CO did not respond to
his Mdtion for Summary Judgnent for breach of good faith and fair
dealing, therefore he is entitled to summary judgnent on this
cl ai m because it is uncontested. Pursuant to the Federal Rules
of Gvil Procedure, however, this claimnust be reviewed to
determne if summary judgnent is warranted. FeD. R Cv. P.
56(e).

It has been held that “every contract inposes upon the
parties a duty of good faith and fair dealing in the performance

and enforcenent of the contract.” See Liazis v. Kosta, Inc., 618

A 2d 450, 454 (Pa. Super. 1992)(citing Germantown Mg. Co. V.

Rawl i nson, 491 A 2d 138, 141 (1985) and Restatenent (Second) of
Contracts 8 205). The duty of good faith has been defined as

“honesty in fact in the conduct or transaction concerned.”

Bplaintiff acknow edges Cocca’s statenent at his deposition
that he did not know he was a director of PRC, another RICO
Def endant, until his deposition, and that he did not participate
in any fraudulent activities, but the Plaintiff states that “the
jury may see it quite differently.” (Pls.” Mem of Lawin Qpp’'n
to Mots. for Sunmm J. By Certain Defs. at 20-21)(citing Ex. L at
12, Ex. M. Despite Cocca’'s supposed |ack of know edge about his
PRC directorship, AlICO does not neet its summary judgnent burden
on this issue.
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Duquesne Light Co. v. Westinghouse Elec. Corp., 66 F.3d 604, 617

(3d Gr. 1995)(citing 13 Pa. C S. A 8 1201 (1984)); see also

Soners v. Soners, 613 A 2d 1211, 1213 (Pa. Super. 1992). *“Absent

a contract, . . ., there is no breach of the duty of good faith

and fair dealing.” Delaware Trust Co. v. lLal, No. CIV. A 96-4784,

1998 W. 833854, at *9 (E.D. Pa. Nov. 30, 1998)(citing Soners, 613
A 2d at 1213). 1In this case, Cocca submtted, on PIC s behal f,
an offer to purchase AIICO That offer was never accepted by

Al CO, and the parties never entered into a contract. Because
there was no contract, there is no breach of the duty of good
faith and fair dealing. Thus, Cocca is granted sunmary judgnent
for Count X II.

5. Count XIV - Professional Negligence and
Mal pr acti ce.

Maher, AIICO s actuary from 1990 through 1995, is the
sol e Def endant agai nst whom A1 CO brings its claimfor
prof essi onal negligence and mal practice. AlIICO clains that Mher
conm tted professional malpractice by: (1) artificially reducing
the total anticipated reserves for 1994 reported to the
Pennsyl vani a | nsurance Departnment in February 1995; (2) failing
to calculate the anticipated reserves for 1994 based on
traditional actuarial factors; (3) increasing the total
anticipated reserves for 1994 in and around April, 1995, thereby
assisting the Lederman G oup in exerting pressure on AllCO and

AlISC to sell out to PIC, and (4) threatening to report the higher
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reserve total to the Insurance Departnment in order to continue
exerting pressure on AIICOto sell out to PIC. (Conpl., f 115.)
Maher bases his Mdtion for Summary Judgnent on three reasons: (1)
Al'l CO has no proof that he caused All CO actual damages, (2) AllCO
does not have an expert establishing his professional mal practice
and thus cannot prove its case against him and (3) the statute
of limtations for AIICO s mal practice claimbegan to run no
|ater than May, 1995, and is therefore tinme-barred. The statute
of limtations argunent has already been rejected by this Court.
See supra, section I11.D

Al'l CO contends in response that this claim®“is about
Maher’s participation in a conspiracy to defraud Anerican and his
W I ful msuse of his skills as an actuary, not whether he
possessed such skills. Maher’s diversionary attenpt to turn
[All CO s] case against himinto a battle of actuarial experts
should be rejected.” (Pls.” Mem Lawin Cpp’'n to Maher’'s Mot.
for Summ J. at 18.) AIICO further urges this Court to accept
its theory that the only disputed i ssue regardi ng Maher’s
actuarial studies is Maher’s intent in preparing those studies.
Al1COidentifies the disputed issue as foll ows:

whet her [Maher’s] admttedly sel ective use of

actuarial techniques was intended to hide

[AI'l CO s] burgeoning reserve deficiency in

late 1994 in order to precipitate a financi al

crisis for [ALICO in the Spring of 1995 when

a nore accurate analysis of [AIICO s] reserve

deficiency was prepared by Maher in the [sic]
May, 1995. No expert testinony is needed to
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el uci date Maher’s state of m nd.
Id. at 18-19. Because AIICO correctly identifies Maher’s intent
in selectively applying various actuarial techniques as the key
di sputed i ssue, Maher’s Mdtion regardi ng Count XV nust be
deni ed.

6. Count XV - CGivil Conspiracy.

The final state | aw clai magai nst Defendants is civil
conspiracy. This Court previously denied the Defendants’ Motion
for Summary Judgnent with respect to the expiration of the
statute of [imtations for AIICOs state law tort clains. See
supra, section Il1.D.** A civil conspiracy “is a conbination of
two or nore persons to do an unlawful or crimnal act or to do a
| awf ul act by unlawful neans or for an unlawful purpose or an
overt act done in pursuance of the common purpose, and act ual
| egal damage.” 1 Summ PA Jur.2d Torts 8§ 13:1 (1999). See also

Doe v. Kohn, Nast & Gaf, P.C., 862 F. Supp. 1310, 1328 (E. D. Pa.

1994); Larsen v. Phil adel phia Newspaper, 602 A 2d 324, 339 (Pa.

Super. 1991); Slaybaugh v. Newman, 479 A 2d 517, 519 (Pa. Super.

1984); and Thonpson Coal Co. v. Pike Coal Co., 412 A 2d 466 (Pa.

1979). Malice, the intent to injure and a |lack of justification
for this intent, are essential parts of a civil conspiracy cause

of action. Barmasters Bartending Sch. v. Authentic Bartending

YBel |’ s individual Mtion for Sunmmary Judgnent al so
incorporates the statute of limtations argunents. (Bell’'s Mt.
Summ J. at 2.)
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Sch., 931 F. Supp. 377, 386 (E.D. Pa. 1996)(citing Rutherford v.

Presbyterian-University Hosp., 612 A 2d 500, 508-509 (Pa. Super.
1992)). However, “[merely describing sonething as malicious is
not sufficient to give the proper inference of malice, neaning an
intent toinjure. . . . [nlalice requires an allegation that the
sol e purpose of the conspiracy was to injure the Plaintiffs.”

Spitzer v. Abdel hak, No. ClV.A 98-6475, 1999 W. 1204352, at *9

(E.D. Pa. Dec. 15, 1999)(citing Thonpson, 412 A 2d at 466).

In the Conplaint, AIICO alleges that the “defendants
conspired . . . to deplete plaintiffs’ assets and take over
plaintiffs for their own benefit and to the detrinent of
plaintiffs.” (Conpl., f 120.) These activities, AICO all eges,
“were taken with the intent to injure the business activities of
plaintiffs including, without Iimtation, depleting the assets
and nonies of AIICO. . . and endeavoring to elimnate Al CO as a
conpetitor in the autonobile insurance market.” (Conpl., § 121.)
Thus, AIICO all eges that the sol e purpose of the conspiracy was
to injure AllCO

Def endant Di ane Capal do, Lederman’s wi fe, noves for
summary judgnent, claimng that All CO has not produced sufficient
evidence to prove its conspiracy claimagainst her. To buttress
her Motion, Capaldo filed an affidavit, supported by W2s,
stating that she never received incone or anything of value from

LARC, AIICO or AISC. She further argues that AllI CO provides no
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evidence to rebut her affidavit. A review of Capaldo’ s
deposition testinony and the Power of Attorney and Decl aration of
Represent ati ve executed by Lederman on Novenber 25, 1991, which
Capal do signed as a disinterested wtness, reveals a materi al

i ssue of fact regardi ng Capal do’s knowl edge and i nvol venent in
the alleged conspiracy. Thus, Capaldo’s Mdtion is denied.

Cocca al so noves for summary judgnent of the comon | aw
conspiracy claimagainst himon the basis that AllICO can produce
no evidence to link Cocca to an all eged conspiracy. Cocca
contends that the only evidence which links himto an all eged
conspiracy “boils down to little nore than the allegation that he
was a business partner of Charles Lederman in certain matters.”
(Cocca’s Mot. Summ J. at 12.) According to Cocca, even if
everything said about Lederman and the other Defendants were
true, there is still no link between Cocca and any all eged
conspiracy.

Al CO, in response, cites Cocca s deposition testinony
that he net with Lederman several tines to discuss the offer from
PIC to buy Al CO as evidence that Cocca was part of a conspiracy.
(Pls.” Mem Lawin Opp’'n to Mots. for Summ J. By Certain Defs.
at 21)(citing Ex. L, Cocca Dep. at 78-84.) AIICO states “[ a]
jury should be allowed to determ ne what was di scussed at those
neetings: the fraudul ent takeover of AIICO " (lLd.) |In addition,

to refute Cocca’s claimthat he was an unwilling participant in
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an all eged conspiracy, AICO cites Cocca's deposition testinony
that he nade decisions as PIC s President on his own. (ld.)
Thi s evidence creates a genuine issue of material fact whether
Cocca was a conspirator. Consequently, Cocca’ s Mdtion is denied
as to Count XV.

Maher al so noves for summary judgnent of Count XV on
the basis that no evidence exists that he conspired wth any
ot her Defendant. The allegation in the Conplaint is that “[u]pon
informati on and belief, Maher know ngly participated and/or aided
and abetted in the Lederman G oup’s schene to siphon off
plaintiffs’ nonies and assets with the intention of taking over
plaintiffs or renoving AII CO as a conpetitor in the autonobile
i nsurance market.” (Conpl., T 114.) Lewis Snall conceded at
deposition that Maher’'s sole role in the all eged conspiracy was
to render incorrect or msleading actuarial studies and to
pressure Small into selling AlICOto PIC by sending himthe June,
1995 letter telling Small that Maher may have to report AIICO s
reserve deficiency to the Pennsylvania |Insurance Departnent. (L
Smal | Dep. at 1510-11.)

This Court notes a discrepancy as to the clained
relationship, or lack thereof, between Maher and Lederman in
Maher’s Answers and Objections to AIICO s First Set of
Interrogatories Nos. 10 and 11. |In Interrogatory No. 10, Maher

descri bes his personal relationship with Lederman as “no
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‘personal relationship’™” . . . . “Lederman and Maher have a

busi ness rel ati onshi p whereby Maher has worked with Lederman for
15 years. Lederman provided nmuch of Maher’s training as an
actuary.” (Certain Defs.” Resp. to Pls.” Mit. for Leave to File
Suppl enmental Qop’'n to Certain Defs.’” Supplenental Mt. for Sunm
J., Ex. Bat 4-5.) 1In contrast, Maher states in his response to
Interrogatory No. 11 that the first tine he net Ledernan was
“August 1994. Lederman was the head of the actuarial departnent
for Fred S. Janes.” (ld. at 5.) This discrepancy creates a
genui ne issue of material fact regarding Maher’s rel ationship
with Lederman and whet her Maher took part in an all eged
conspiracy. Accordingly, Maher's Mtion for Summary Judgnent on
Count XV is deni ed.

V.  CONCLUSI ON.

For all of the above reasons, the Defendants’
Suppl enental Motion for Summary Judgnent is denied, and the
i ndi vidual Mdtions for Summary Judgnent are granted in part and
denied in part.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVERI CAN | NDEPENDENT | NSURANCE : ClVIL ACTI ON
CO. and AVERI CAN | NDEPENDENT :
SERVI CE CO., ,
Plaintiffs,
v. : NO. 97- 4153

CHARLES M LEDERMAN, | NSURANCE
FI NANCI AL SERVI CES,
DOUGLAS M BELL, DOUEAS M BELL
& ASSCOCI ATES, | NC., CARMEN J.
COCCA, JR., PIC | NSURANCE GROUP, :
| NC., a/d/b/a PHYSIClI ANS | NSURANCE :
COVWPANY, CHRI S P. MAHER, FCAS,
MAAA, MAHER ASSCCI ATES, | NC.,
DI ANE CAPALDO, LARC | NSURANCE,
LTD., PRC LTD., ROCKWOOD CASUALTY
| NSURANCE CO., and PREM ER AUTO
| NSURANCE CO.
Def endant s.

ORDER

AND NOW this 25th day of August, 2000, upon
consideration of the Mdtions for Summary Judgnent and the
Responses, Replies and Sur-Replies thereto, it is hereby ORDERED
t hat :

1. Def endants’ Suppl enental Mtion for Sunmmary
Judgnent is DEN ED

2. Cocca is GRANTED summary judgnent on Count |1
(RICO 8§ 1962(b)), Count IV (R CO § 1962(b)Conspiracy), and Count
XI'll (Breach of Covenant of Good Faith and Fair Dealing);

3. Bel | is GRANTED summary judgnent on Count X

(Breach of Contract) and Count Xl (Breach of Covenant Not to



Conpet e) ;

4. Rockwood is GRANTED summary judgment on Count Xl
(Breach of Covenant Not to Conpete);

5. Prem er is GRANTED sunmary judgnent on Count XI
(Breach of Covenant Not to Conpete); and

6. Plaintiff, Anerican |ndependent Service Co., is
DI SM SSED.

BY THE COURT:

Robert F. Kelly, J.



